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NORTHWEST TERRITORY 


Letter of Nathan Dane. 

(The original of this letter is not now in the possession of the society, 
and it is not known in what form it was originally published. It was sent 
to the New York Tribune in 1875 by John D. Defrees, and published in that 
paper on June 18.) 

Beverly, Mass., May 12, 1831. 

Dear Sir : A few days ago I received your letter of April 

12, 1831, inclosing the printed constitution and circular of 
the Indiana Historical Society. It is truly gratifying to ob- 
serve the rapid, the respectable, and the substantial manner 
in which the Northwestern Territory is settled. In your letter 
you say: “We have been accustomed in Indiana to regard 

you as the author and supporter of the ordinance of 1787; 
that was the opinion until a senator from Missouri (Col. 
Benton) in the senate, session ’29 and ’30, denied your 
agency/’ etc. As you express a strong desire “to receive 
an authentic history of the Magna Charta of no less than three 
states, to be deposited in the archives of your society, I send 
inclosed the printed note ‘A’ as the best concise account ex- 
tant of the ordinance and its formation. The note is a part 
of an appendix to the ninth volume of my General Abridg- 
ment of American Law, with occasional notes and comments. 

As to the article excluding slavery, an important one, 
though perhaps not more so than the provision against im- 
pairing contracts, two questions arise: Who first thought of 

excluding slavery from the Northwestern Territory? Who 
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caused the article to be made a part of the ordinance? The 
committee that reported the plan of April, 1784 , including 
an article against slavery, very imperfect (as stated in the 
printed note), consisted of Mr. Jefferson, Mr. Chase, of Mary- 
land, and Mr. Howell, of Rhode Island. As Mr. Howell was 
from a non-slave-holding state, an active and able member, 
might he not more probably first think of excluding slavery? 
Be that as it may, the slave article in the plan of 1784 was 
very deficient, and the plan being adopted and the slave arti- 
cle rejected, there was an end of it. The next year, ’85, 
Mr. King, of Massachusetts, moved to add a slave article, 
better in words, but imperfect in substance; this being only 
committed, a slave article was no longer proposed by any 
committee. When the ordinance of ’87 was reported to con- 
gress, and under consideration, from what I had heard, I 
concluded that a slave article might be adopted, and I moved 
the article as it is in the ordinance. It was added, and 
unanimously agreed to, I thought to the great honor of the 
slave-holding states. 

As it may be asked, how does this motion appear, it is 
proper to add: In the Missouri debate (as stated in the 

note) expressions were used that made it proper to inquire 
in whose handwriting the ordinance was. Mr. Otis, then in 
the senate, caused inquiry to be made, and received from 
Daniel Brent a certificate, of which the following is a copy: 

“I have the pleasure to send you a printed copy of the ord- 
inance of 1787, found among the old papers of congress, with 
the draft in manuscript of the sixth article introduced into 
that ordinance. We can find nowhere the report of the com- 
mittee upon which the ordinance was founded, but I presume 
the handwriting of the amendment will be sufficient for your 
purpose.' ’ 

Mr. Otis, in his letter to me, says that the amendment 
(the slave article) was in my handwriting. These facts show 
who caused the slave article to be made a part of the ordi- 


NORTHWEST TERRITORY . 


7 1 


nance. In fact, the plan of 1784 was so very imperfect that 
it could not be amended to answer any purpose, nor could 
materials be found in it to form a thirteenth part of the ordi- 
nance of July 13, 1787. Your obedient servant, 

N. Dane. 

John H. Farnham, Salem, Indiana. 

(Inclosure.) 

“A” 

As, after a lapse of 43 years, some, for the first time, 
claim the ordinance of July 13, 1787, as a Virginian pro- 
duction, in substance Mr. Jefferson’s, it is material to com- 
pare it with his plan or resolve (not ordinance ) of April, 1784, 
in order to show how very groundless the assertion of Senator 
Benton is, that the ordinance of ’87 was “ chiefly copied” 
from his plan. To those who make the comparison n6t a 
word need be said to refute his assertion. On the face of 
them the difference is so visible and essential ; but thousands 
read his speeches, extensively published, where one will 
make this comparison. It is surprising that at this late day 
this claim is made for Virginia, and never made by herself. 

As but few possess the journals of the old congress, in which 
Mr. Jefferson’s plan of ’84, and the ordinance of ’87, formed 
by the author (Mr. Dane), are recorded, it is proper here, 
concisely, to point out the material difference between them : 

First. The plan of ’84 is contained in two and a half pages ; 
the ordinance of ’8 7 in eight pages. 

Second. The first page in the plan or resolve of ’84 is ; en- 
tirely omitted in the ordinance of ’87. 

Third. From the remaining page and a half of the plan 
there appears to be transferred to the ordinance, in substance, 
these provisions, to wit: (1) “The said territory, and the 

states which may be formed therein, shall ever remain a part 
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of this Confederacy of the United States of America, sub- 
ject to the articles of confederation.’ ’ (2) “To all the acts 

and ordinances of the United States in congress assembled, 
conformable thereto.” (3) “The inhabitants and settlers in 
the said territory shall be subject to pay their part of the fed- 
eral debts contracted, or to be contracted, to be apportioned on 
them by congress, according to the same common rule and 
measures by which apportionments thereof shall be made on 
the other states.” (4) “The legislatures of these districts 
or new states shall never interfere with the primary disposal of 
the soil by the United States in congress assembled, nor with 
any regulations congress may find necessary for securing the 
title to such soil to the bona fide purchasers.” (5) “No 
tax shall be imposed on lands the property of the United 
States.” (6) “And in no case shall non-resident pro- 
prietors be taxed higher than residents.” 

It will be observed that provisions 4, 5 and 6, some now 
view as oppressive to the west, were taken from Mr. Jeffer- 
son’s plan. The residue of the ordinance of ’87 consists of 
two descriptions, one original, as the provisions to prevent 
legislatures enacting laws to impair contracts previously 
made, to secure the Indians their rights and property, part of 
the titles to property made more purely republican and more 
completely divested of feudality than any other titles in the 
Union were in July, ’87. The temporary organization was 
new — no part of it was in the plan of ’84. The other de- 
scription was selected mainly from the constitution and laws 
of Massachusetts, as any one may see who knows what 
American law was in 1787, as: 1. Titles to property by 

will, by deed, by descent, and by delivery, cited verbatim in the 
7th volume of this abridgment, pages 389-390. Here it may be 
observed that titles to land once taking root are important, as 
they are usually permanent ; in this case they were planted in 
400,000 square miles of territory and took root as was in- 
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tended. 2. All the fundamental, perpetual articles of com- 
pact, except as below, as, first, securing forever religious 
liberty; second, the essential parts of a bill of rights de- 
claring that religion, morality, and knowledge, being neces- 
sary to good government and the happiness of mankind, 
schools and the means of education shall forever be encour- 
aged. These selections from the code of Massachusetts, as 
also the titles to property, have created for her an extensive 
and lasting influence in the west, and of the most republican, 
liberal, and beneficial kind. 

The organization, providing officers to select or make, to 
decide on and execute, laws, being temporary was not deemed 
an important part of the ordinance of '87 . Mr. Charles 
Pinckney assisted in striking out a part of this in 1786. 

The sixth article of compact, the slave article, is imper- 
fectly understood. Its history is: In 1784 a committee, con- 
sisting of Mr. Jefferson, Mr. Chase and Mr. Howell, reported 
it, as a part of the plan of 1784. This congress struck out; 
only two members south of Pennsylvania supported it; all 
north of Maryland voted to preserve it, so as to exclude 
slavery. It was imperfect, first, as it admitted slavery until 
1800; second, it admitted slavery in very considerable parts 
of the territory forever, which will appear on a critical ex- 
amination, especially in the parts owned for ages by French, 
Canadian, and other inhabitants, as their property, provided 
for only in the ordinance of 1787. In the ordinance of 1787 
slavery is excluded from its date and forever from every part 
of this whole territory of the United States northwest of the 
River Ohio, over all which the ordinance established govern- 
ment. 

The amended slave article, as it is in the ordinance of ’87, was 
added on the author's motion, and, as the journals show, was 
not reported from the committee. On the whole, if there be 
any praise or any blame in this ordinance, especially in the 
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titles to property, and in the permanent parts, as the most 
important, it belongs to Massachusetts, as one of her mem- 
bers formed it and furnished the matter, with the exceptions 
following : 

First: He was assisted by Mr. C. Pinckney, who did so 
little that he felt himself at liberty to condemn it in debate. 

Second : The author took from Mr. Jefferson’s resolution 
of 1784, in substance, the said six provisions in the fourth 
article of compact, as above stated. 

Third: He took the words of the slave article from Mr. 
King’s motion made in 1785, and extended its operation as 
to time and extent of territory as above mentioned ; as to 
matter his invention furnished the provision respecting im- 
pairing contracts and the Indian security and some smaller 
matters. The residue, no doubt, he selected from existing 
laws. 

(The Appendix “A” as printed in the Abridgment is somewhat longer 
than as given here. Whether this was cut by Mr. Defrees, or the other 
rewritten, is not known.) 


Clark’s Letter of Instruction. 

(How the original of this secret letter of instruction from Governor 
Patrick Henry, of Virginia, to George Rogers Clark came into possession 
of the Indiana Historical Society is not now known. It was published by 
the society in facsimile , copies of the publication being often mistaken for 
the original.) 

Virginia — Set. 

In Council, W ms burg, Jany. 2 d , 1778. 
Lieu. Colonel George Rogers Clark: 

You are to proceed with all convenient speed to raise seven 
companies of soldiers to consist of fifty men each, officered in 
the usual manner & armed most properly for the Enterprize, 
& with this Force attack the British post at Kaskasky. 

It is conjectured that there are many pieces of cannon Sc 
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military stores to considerable amount at that place, the tak- 
ing and preservation of which would be a valuable acquisition 
to the state . If you are so fortunate therefore as to succeed 
in your Expedition, you will take every possible Measure to 
secure the artillery & stores & whatever may advantage the 
state. 

For the Transportation of the Troops, provisions, &c., 
down the Ohio, you are to apply to the Commanding officer 
at Fort Pitt for Boats, & during the whole Transaction you 
are to take especial care to keep the true Destination of your 
Force secret. Its success depends upon this. Orders are 
therefore given to Capt n Smith to secure the two men from 
Kaskasky. Similar conduct will be proper in similar cases. 
It is earnestly desired that you show Humanity to such 
British subject^ and other persons as fall in your hands. If 
the white Inhabitants of that post & the neighbourhood will 
give undoubted Evidence of their attachment to this State 
(for it is certain they live within its limits) by taking the 
Test prescribed by Law & by every other way & means in 
their power, Let them be treated as fellow citizens & their 
persons & property duly secured. Assistance & protection 
against all Enemies whatever shall be afforded them & the 
Commonwealth of Virginia is pledged to accomplish it. But 
if these people will not accede to these reasonable Demands 
they must feel the miseries of war under the direction of that 
Humanity that has hitherto distinguished Americans & which 
it is expected you will ever consider as the Rule of your 
Conduct & from which you are in no instance to depart. 

The Corps you are to command are to receive the pay & 
allowance of Militia & to act under the Laws & Regula- 
tions of this state now in force. The Inhabitants at this Post 
will be informed by you that in case they accede to the offers 
of becoming Citizens of this Commonwealth a proper garrison 
will be maintained among them & every attention bestowed 
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to render their commerce beneficial, the fairest prospects be- 
ing opened to the Dominions of both France & Spain. 

It is in contemplation to establish a post near the Mouth of 
Ohio. Cannon will be wanted to fortify it. Part of those at 
Kaskasky will be easily brought thither or otherwise secured 
as circumstances will make necessary. 

You are to apply to General Hand for powder & lead nec- 
essary for this Expedition. If he can’t supply it the person 
who has that which Capt. Lynn bro* from Orleans can. 
Lead was sent to Hampshire by my orders & that maybe de- 
livered you. Wishing you success, I am 

Sir, 

Your hble. ser., 

P. Henry. 


